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A New Chapter for Access Channels: Connecting to Verizon 

      Most of Verizon’s Massachusetts cable licenses require Verizon to cablecast community access programming already carried by the incumbent cable operator (Comcast, Charter or RCN) subject to Verizon and the incumbent negotiating an “interconnection agreement.”  Many of Verizon’s more recent cable licenses provide an alternative “direct links” model for Verizon interconnection to video origination sites.   The new direct links approach requires Verizon to construct its own fiber links to and from local video sites, with no requirement to interconnect with the incumbent cable operator. In a very small number of communities, Verizon has agreed to interconnect to a Town-owned network to pick up local programming.  With the caveat that Verizon access interconnection is a new (but crucial) field of cable licensing, some of the lessons learned about different Verizon access origination models are discussed below.              

The first wave of Verizon licenses provided for Verizon negotiation of an interconnection agreement with the incumbent cable operator to allow Verizon cablecasting of access channels carried over the incumbent cable system.  During the past year, several franchising authorities and
                                                                             (Continued on page 2)

Update on Verizon Cable Bill

Verizon Communications has once again introduced legislation that would change cable television licensing in Massachusetts, as well as the funding parameters for PEG Access programming. The Joint Committee on Telecommunications, Energy and Utilities held a legislative hearing on the bill on July 22, 2009 and has not yet taken any further action.  Nearly fifty (50) legislators, municipal officials and representatives of access centers testified in opposition to the legislation.   Most of the speakers urged that a municipality simply cannot conduct a reasonable licensing process in the 95 day timetable proposed in the Verizon bill.  

 
The bill, Senate 1531, sponsored by Senator Stephen Panagiotakos, and House 3765, sponsored by Representative Michael J. Rodrigues, is titled “An Act promoting consumer choice and competition for cable service.” (contact Epstein & August, LLP for a copy)  The first part of the bill proposes changes in licensing procedures and timelines, including provisions for municipalities to act on applications for new licenses as follows: (i) within 10 days of receipt of an application, a city or town shall commence negotiations with the applicant on the terms and conditions of a license; (ii) within 90 days of
                                                                 (Continued on page 2)

Editor’s Note: The Municipal Wire is published by Epstein & August, LLP, a partnership of attorneys Bill August and Peter Epstein. We look forward to sharing information on local, state and federal cable television, telecommunications and public right-of-way issues. We extend special thanks to Thomas Severo for his editorial assistance. Readers are advised that the newsletter is for general information purposes only and should not be applied to individual situations without inquiry or legal counsel as needed.  For information about the Municipal Wire, contact Epstein & August, LLP, 101 Arch Street, Suite 900, Boston, MA 02110-1112; tel. 617.951.9909, billaugustUSA@aol.com or peter@epsteinandaugust.com. Copyright © 2009 Epstein & August, LLP.
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Federal Economic Stimulus Funds

For Broadband Deployment
    As part of its economic stimulus funding, Congress has allocated approximately seven billion dollars for broadband deployment grants administered by the National Telecommunications and Information Administration (NTIA) program known as the Broadband Technology Opportunities Program (BTOP).   Although the first round of grant applications was due in August, 2009, much of the funding is still available through upcoming grant cycles.  Funding is for proposals to serve unserved and underserved populations, defined as communities with forty percent or fewer households having broadband.  Grant guidelines may be found at Federal Register, Vol. 74, No. 130, p. 33104, July 9, 2009.  For further information, contact NTIA at 202-482-2000.
Charter Files for Bankruptcy
     Charter Communications filed for bankruptcy and reorganization which triggered municipal license transfer proceedings under state and federal law. Missouri-based Charter is the third largest cable provider in the United States.

     State and federal regulations allow the municipality 120 days from the filing of a transfer application to take final action on the transfer.  If a local public hearing is held, it shall be within 60 days of the filing of the transfer application.

    License transfer proceedings provide municipalities an opportunity to ensure that new management at Charter will “step into the shoes” of the existing cable provider.  Municipal officials may review the transferee’s intent to fulfill existing license provisions and may review the transferee’s management, financial, technical and legal qualifications.  

Update on Verizon DTC Petition to Delete Reporting of Subscriber Numbers
    Verizon New England filed a petition with the Massachusetts Department of Telecommunications and Cable (“DTC”) to amend the Cable Division Form 500 to eliminate the requirement  to report its total number of subscribers in each community. Verizon challenges the DTC’s authority to require subscriber count data, urging that state law does not authorize requiring such data. 
    On May 1, 2009, Epstein & August filed comments opposing Verizon’s petition on behalf of twenty (20) towns and cities, eleven (11) PEG Access centers, the Massachusetts Municipal Association, and MassAccess.  Epstein & August, LLP comments outline the legal basis and public interest reasons for requiring public disclosure of community-specific subscriber data.  See Petition by Verizon for Amendment of the Cable Division’s Form 500 Report of Consumer Complaints, DTC 08-12.  The DTC Held a public hearing on Verizon’s petition and briefs were filed in August, 2009. 
ACM Film Festival & Conference    

     The Alliance for Community Media-Northeast is holding its annual Film Festival at the West Hartford Conference Center in West Hartford Connecticut on November 7, 2009.  Information is available online at www.acm-ne.org. 
Visit us at www.epsteinandaugust.com
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Court Strikes Down FCC Limit on Cable Ownership Cap 
    On August 28th, a U.S. Appeals Court overturned the FCC’s limit on cable ownership for the second time in eight years, finding that the FCC again failed to justify the limitation. Since 1993, the FCC’s rule has been that no one cable operator can own systems serving more than 30% of U.S. households. Time Warner Cable challenged the 30% limit back in 2001.  In response, the federal Court of Appeals for the District of Columbia remanded the ownership cap back to the FCC, asking the agency to justify the limit. In 2007, the FCC voted to maintain the 30% cap, which prompted Comcast to bring suit to overturn the cap. 
    In its August 28th decision, the appeals court again rejected the FCC's earlier decision and reasoning. The Court found that cable carriers face increasing competition from satellite-TV providers and telephone companies that offer video service, and that there are now many more programming choices available than existed in the early 1990s.   Municipal and consumer advocates continue to urge that the ownership cap helps promote competition, diversity of media and promotes the public interest.
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New Frontier For Access Channels                                   (Continued from page 1)





Growing Popularity of the Direct Links Approach





Verizon showed a preference for Verizon simply building its own direct fiber links from video origination sites, thus avoiding the need to bother with negotiation of an interconnection agreement with the incumbent.  In those towns where Verizon is willing to do the direct links approach, local governments and access centers believe there are benefits, described below, from using the direct links approach (in lieu of interconnection to the incumbent system).





In many cases, access channel signal quality can be improved if programming goes upstream from video origination sites over new Verizon fiber, instead of being transported over old institutional networks operated by the incumbent (often coaxial and not fiber).   In addition, Verizon has agreed to provide access centers with switching capabilities and equipment for processing access programs transported over Verizon direct links, providing access centers with switching capabilities they might not have if the programming was carried by Verizon through interconnection to the incumbent operator.   





Comcast appears to have been cooperative in working out interconnection agreements to allow Verizon carriage of Comcast-transported access programming, but “there ain’t no free lunch.”  Comcast charges Verizon for such interconnection.   And Verizon frequently reduces its license proposal by offsetting some Comcast (or other incumbent) interconnection fees against payments that would otherwise go to PEG access or other cable-related needs.   It is generally true that the direct links approach reduces Verizon PEG access interconnection agreement costs, thus freeing up funds for other uses.  The direct links approach is not for every community.  Verizon has so far agreed to provide direct access links only in those communities with approximately five or six or fewer video origination sites.





*          *           *





Verizon Files New Cable Bill                                                     (Continued from page 1)





receipt of an application, a city or town shall hold a public hearing to assess the applicant’s “qualifications to operate a CATV system…based upon the contents of the application and the negotiated terms and conditions of the license”; and (iii) within 5 days of the public hearing, the city or town shall approve or deny the application and issue a final license if approved.   The bill also proposes allowing cities and towns to require PEG Access funding as follows: (i) up to five percent (5%) of the applicant’s annual gross revenues for annual operational funding; and (ii) the lesser of one percent (1%) of the applicant’s annual gross revenues for PEG Access capital costs or the incumbent’s capital payments pro-rated on a monthly per subscriber basis.   The bill also would require the incumbent cable company to allow Verizon to interconnect to existing PEG Access Channels “at no charge” to Verizon, a feature that has triggered discussion about whether a company can be mandated to allow free interconnection to another company. 








*	*	*








